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IN THE COURT OF THE  SESSIONS JUDGE 

SONITPUR AT TEZPUR 

PRESENT : Sri A.K. Borah, 
   Sessions Judge, 
   Sonitpur, Tezpur. 

 

CRIMINAL APPEAL  NO. 09(S-2) OF 2017.  

Md. Babul @ Bablu Ali @ Wajibul Haque, 
S/o Md. Abu Ali 
Vill: Ghahi Tati Para 
P.S. : Sootea 

                Dist. Sonitpur (Assam).  …..    Accused/Appellant 
 

-VERSUS- 

                State of Assam  

                Md. Nitul Haque,             ……..  Respondents 

(Represented by Public Prosecutor, Sonitpur, Tezpur) 

 

A P P E A R A N C E 

For the Appellant : Sri A. Bhuyan, Advocate. 

For the Respondents :  Sri H.P. Sedai,  P.P. 

      

Date of Argument :          28-06-2017 

   

Date of Judgment :          05-07-2017.                         

                        

J U D G M E N T 

1.  This appeal is directed against the Judgment and Order of conviction 

dated 05-04-2017 passed by Ld. Assistant Sessions Judge, Sonitpur, Tezpur 

in Sessions case No. 275 of 2015 convicted the accused/appellant to under-

go Rigorous Imprisonment for 7(seven) years with a fine of Rs. 5000/- (five 

thousand) only i/d SI for five months for offence U/s.307 of the IPC. 

2.         The fact of the case in brief is that on 02-08-2014 one Md. Nitul 

Haque filed an FIR before Sootea Police station stating inter-alia that on 01-

08-2014 at around 3.30 p.m. accused Md. Babul Ali and another person 

called his son Md. Altaz Haque and after asking him to ride the bicycle, dealt 
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him with “copi dao” blows repeatedly from behind on various parts of body 

with intent to kill him. Further, it was stated in the FIR that the said dao was 

hide by the accused on his waist. It was also stated in the FIR that when the 

injured tried to flee away, accused shouted that “my father had sharpened 

the „copi dao‟ and sent me to kill you.” Hence, the case.          

3.  After completion of investigation the O/C, Sootea PS sent up the case 

for trial against the accused Md. Babul Ali u/s 326/307 of IPC. 

4. On being appeared the accused, Ld. Trial Court after hearing both 

the sides, framed charge U/s. 326/307 of IPC against accused Md. Babul Ali. 

Particulars of the respective charge was read over and explained to the 

accused person, to which he pleads not guilty and claims to be tried. 

5. To substantiate the case, prosecution examined as many as seven 

witnesses and two court witnesses. Accused was examined u/s.313 of 

Cr.P.C. To buttress, the accused did not adduce any evidence. 

6. After hearing argument put forwarded by the ld. respective counsel 

of both the sides, Ld. Trial Court convicted accused/appellant convicted the 

accused/appellant to under-go Rigorous Imprisonment for 7(seven) years 

with a fine of Rs. 5000/- (five thousand) only i/d SI for five months for 

offence U/s.307 of the IPC.    

7.    Being aggrieved by aforesaid order, the appellant preferred this 

appeal on the following grounds amongst the other grounds :  

i) The learned trial court has gravely erred in law as well as in 

facts while passing the impugned Judgment and Order and 

as such the same is liable to be set aside.   

ii) That the learned trial court has failed to appreciate the 

evidence on record and has relied more upon surmises and 

conjectures that in principles of law while arriving at the point 

of guilt of the accused/appellant u/s 307 of the IPC or any 

other sections of law. Hence, the same is liable to be set 

aside. On proper appreciation of facts, the learned trial court 

should have acquitted the accused since there is no materials 

against the accused.    

iii) The learned trial court totally failed totally failed to analyze 

the evidence on record which is in no way established any 
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reliable and trustworthy link between the accused/appellant 

and his involvement in the alleged offence.  

iv) The learned trial court has placed undue reliance on the 

prosecution witnesses namely, PW 1 Md. Nitul haque, the 

informant who was not an eye witness to the alleged 

occurrence, PW 3, M.O. Dr. Nripen Saikia and PW 5 Md Altaz 

Haque, the so-called injured of the case. Moreover, the 

evidence of PW 1 and 5 were full of contradictions on vital 

points with their previous statements recorded u/s 161 

Cr.P.C. Again PW 5, the so-called injured in his evidence did 

not stated that he narrated about the incident/name of the 

so-called accused/appellant to PW 1 immediately after the 

incident. So, the evidence of PW 1 so far as the alleged 

incident is concerned becomes hearsay and not admissible in 

law. Further, PW 2 Md. Sultan Ali is a hostile witness. 

Similarly, the evidence of PW 4 Md. Jainur Ali and PW 6 Md. 

Sabed Khan are hearsay evidence. As such evidence of these 

witnesses cannot lend any support to the prosecution case 

nor theyare wholly reliable and trustworthy witnesses. Hence, 

the convictions based on such type of witnesses are liable to 

be set aside.       

v) That the defence had raised the plea of juvenility of the 

accused/appellant at the later stage of this case. To prove 

the said contention the court has examined two persons as 

court witnesses namely, Sri Subhash Ch. Sarma, the Deputy 

Controller of Examination, SEBA as CW 1 and Sri Nayanmoni 

Duarah, Supdt. Naduar Higher Madrassa, Sootea as CW 2, 

However, the said plea of juvenility was rejected by the 

learned court vide order dated 05-04-2017 showing reasons 

that the plea of juvenility was taken by the defence when the 

case was fixed for Judgment and the accused/appellant never 

mentioned earlier that his another name is Wajibul Haque, 

which is his school name. Further the learned trial court in 

her judgment did not discuss a whisper about the evidence of 
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CW1 and CW 2 which clearly shows that the learned trial 

Judge was pre-determined to pass sentence of conviction of 

the accused/appellant. Again it is a well settled law that plea 

of juvenility can be raised at any time even in the Appeal 

stage also. Hence, by ignoring or overlooking the well settled 

principle of law the learned trial Judge biasly convicted the 

accused/appellant in the instant case and as such the    

Judgment and Order of conviction is liable to be set aside.  

vi) The learned trial court after recording the depositions of two 

court witnesses should have re-examined the 

accused/appellant u/s 313 Cr.P.C. thereby enabling the 

accused/appellant personally to explain any circumstances 

appearing in the evidence of CW 1 and CW 2 against him.By 

depriving the said opportunity great injustice has been done 

to the accused by the learned trail court. Moreover, in the 

statement recorded u/s 313 Cr.P.C., the appellant has not 

been asked as to whether he would like to adduce any 

evidence in support of his defence. Hence, the 

accused/appellant was deprived of his legal right to adduce 

defence witness in the case. Hence, the same is liable to be 

set aside.  

vii) Besides, the I.O. of the case (PW 7) has clearly stated that 

he had not seized the weapon of offence which was allegedly 

used by the accused/appellant in the commission of offence. 

Further, the bicycle in  question was also not seized by the 

I.O. Again no blood stained clothes was seized during 

investigation and no Final Medical report of the so-called 

injured were collected by the I.O. from TMCH. Hence, it is 

evident that the I.O. has conducted the investigation of the 

case haphazardly without following the prescribed procedure 

of law. Hence, due to defective investigation a person cannot 

be convicted and as such the Judgment & order is liable to be 

set aside.  
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viii)  The learned trial court has placed undue reliance on medical 

report (Ext.2) as well as the evidence of the M.O (PW 3) but 

on careful scrutiny of medical report and the evidence of PW 

3 it transpires that the so-called injured was a voluntary 

patient and he was examined in the hospital without police 

requisition and submitted the medical report in white sheet 

and no original medico legal register was produced in the 

court in support of his report(Ext.2). Above all, the M.O. in 

his report has not stated that such types of injuries are 

sufficient to cause death of a person. Therefore on the basis 

of the said medical report available in the case record, no 

case u/s 307 of the IPC is made out against the 

accused/appellant. As such, the impugned judgment and 

order is liable to be set aside. 

   

ix) The so-called injured PW 5 in his deposition has no where 

stated that the accused/appellant had assaulted him with an 

intention to kill him, so the basic ingredients of section 307 of 

the IPC was not fulfilled in the case. As such sentence of 

conviction cannot sustain in the eye of law.   

x) The learned trial court in her judgment picked up some 

portion of the evidence from the examination-in-chief portion 

only and completely ignored and overlooked the cross-

examination portion of evidence. Had the learned trial court  

considered the cross-examination portion of evidence of the 

said case, under no circumstances the learned trial judge 

could have convicted the accused in this case as such same is 

liable to be set aisde.                      

xi) The learned trial court ought to have disbelieved the 

prosecution version as it is full of omissions, contradictions 

and deviation on vital points. Hence, the judgment of 

conviction is required to be set aside.  
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8.   I have also heard argument put forwarded by ld. counsel of both 

sides. 

Decision and reasons and reasons for decision: 

 

 9. Learned counsel for the appellant submitted that the Ld. Trial Court 

without considering properly the evidence of the witnesses, convicted the 

accused/appellant whimsically. The learned trial court has placed undue 

reliance on the prosecution witnesses namely, PW 1 Md. Nitul haque, the 

informant who was not an eye witness to the alleged occurrence, PW 3, 

M.O. Dr. Nripen Saikia and PW 5 Md Altaz Haque, the so-called injured of 

the case. Moreover, the evidence of PW 1 and 5 were full of contradictions 

on vital points with their previous statements recorded u/s 161 Cr.P.C. Again 

PW 5, the so-called injured in his evidence did not stated that he narrated 

about the incident/name of the so-called accused/appellant to PW 1 

immediately after the incident. So, the evidence of PW 1 so far as the 

alleged incident is concerned becomes hearsay and not admissible in law. 

Further, PW 2 Md. Sultan Ali is a hostile witness. Similarly, the evidence of 

PW 4 Md. Jainur Ali and PW 6 Md. Sabed Khan are hearsay evidence. As 

such evidence of these witnesses cannot lend any support to the prosecution 

case nor are they wholly reliable and trustworthy witnesses. Besides, the 

learned trial court did not consider the evidence of the CW 1 and CW 2 in 

proper perspective manner. Hence, the convictions based on such type of 

witnesses are liable to be set aside.     

10. On the other hand, Learned P.P. submitted that the Ld. Trial Court 

has rightly convicted the accused by considering the evidence and all the 

materials available in the record, hence conviction may be upheld.   

11. Keeping in mind the rival submissions advanced by learned counsels 

of both the parties, the moot point is to discuss in this appeal is that 

whether the Ld. Trial Court without considering the evidence available on 

the record convicted the accused on conjecture and surmise. 

12. Before parting with the appeal, I would like to mention that it would 

be justified to peruse the evidence available in the records since the learned 

counsel for the appellant strenuously argued that the Judgment and order is 

passed not on evidence available on record by the learned trial court.     
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13. PW 1 Md. Nitul Haque, father of the victim, stated that the incident 

took place on or about 3.30 p.m. of 01-08-2014. At the relevant time he was 

in the paddy field. He was informed by his youngest boy that accused cut his 

son. Immediately, he rushed to Kalbari E & D drain i.e. the place of 

occurrence and saw his son was lying there. People gathered there and 

treated him by bandaging his injury. Then some other persons called 108 

Ambulance and he went to his house to collect money. In the mean time his 

son was removed to Biswanath Chariali hospital. He saw cut injury of two 

struck upon his head, one struck upon his back and one struck upon his 

waist and another one struck on his hand. Then his son was referred to 

TMCH where his son was treated there for 12 days. Even after that his son 

was required to check up. On being asked, his son stated that while he went 

out with his bicycle, accused took seat in the carrier and immediately he was 

struck with a “copi dao” by coming from backside. Then, he filed the ejahar 

Ext.1 and Ext. 1(1) is his signature.  

 Though he has been exposed to long cross-examination by defence, 

the evidence as to on being came to know about the incident, he rushed to 

the place of occurrence i.e. Kalbari E& D drain, he saw his son was lying 

there, gheraoud by local public, treated him by bandaging the injuries.  

14.     PW 2 Sultan Ali stated before the court that at the relevant time he 

doing works at his paddy field. At about 3.30 p.m. he heard a hulla in the 

place of occurrence. In the mean time the victim fell down infront of him. 

The victim is a son of complainant. Then through other people they informed 

the matter to his parents. In the mean time, local public called one 108 

Ambulance and took the victim to the hospital. He saw blood oozing injury 

on the side of ear and head. Then he was declared hospital.  

15. PW 3 Dr. Nripen Saikia stated that on 01-08-2014 he was serving as 

Sr. Medical & Healath Officer at Biswanath Chariali CHC. On that day, on 

police requisition, he examined one Md. Altaf Haque, S/O Md. Nitul Hazue, 

village Hokajan, PS Sootea vide Sootea PS Case No. 91/14 u/s 326/307 of 

the IPC. The injured was identified by his father. On examination, he found 

the following : 

 (i) Cut injury on scalp vertically, 8 cm x 1 cm x 1 cm with fresh 

bleeding repaired by 8 stitches with sharp margin.  
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 (ii) another cut injury on scalp, 5 cm x 1 cm with sharp margin 

repaired by four stitches.  

 (iii) Cut injury on head over right scapular with sharp margin, 9 cm x 

1 cm x 1 cm. 

 (iv) Cut injury in back near waist with sharp margin with profuse 

bleeding, size 10 cm x 2 cm x 2 cm. 10 stitches given.  

 Patient was referred to Tezpur Medical College after giving 

preliminary treatment for further management.  

 Impression is grievous injury of recent origin caused by sharp 

weapon. Ext. 2 is the medical report and Ext. 2(1) is my signature thereon.  

16.  PW 4 Joynur Ali stated that the incident took place on 01-08-2014. 

While he went to paddy field to bring his cattle he came to know that 

accused cut Altaz Haque. He heard from a local cowboy that accused at the 

relevant time took injured in a cycle and cut him. He saw blood in the place 

of occurrence. By that time the victim was removed to hospital in 108 

Ambulance. Thereafter he saw cut injury on head, back and waist of the 

injured and also saw stitching over the injury.  

 Though he has been exposed to long cross-examination the evidence 

as to he saw blood in the place of occurrence and he saw cut injury on the 

head, back and waist of the injury and also saw stitching over the injuries, 

has remained unchallenged.   

17.  PW 5, the victim Md. Altaz Haque stated that the incident took place 

on or about 3.30 p.m. of 01-08-2014. At the relevant time, he went to his 

grandmother‟s house to bring back their bicycle. On way at Tinali he met 

accused who asked him to accompany him. Then he went out in a cycle 

where accused seated in the back side of the cycle (carrier). While he asked 

the accused to cycling, he halts for a while. In the meantime, accused 

suddenly struck his head twice from the back side by a dao which was kept 

hide in his waist, then again he was struck twice. Thereafter, he fell down. 

While he fell down, accused again assaulted him upon his waist and back by 

means of said dao. Though he tried to flee away from the scene but the 

accused chased him and at last when he reached nearby people accused fled 

away. Then he was removed to hospital by 108 Ambulance. Initially he was 
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treated at Biswanath Chariali hospital and then at Tezpur Medical College 

and Hospital.  

 Though he has been exposed to long cross-examination by defence 

except giving many suggestions, the evidence as to at the relevant time 

accused assaulted him by means of a “copi dao” upon his head, back and 

waist, as a result, he fell down, then accused again assaulted him upon his 

back and waist and at last he fell down has remained unshaken.  

18.   PW 6 Sabed Khan stated that at the relevant time he went to the 

paddy field to bring back his cattle. He saw Jainal in the paddy field. He 

came to know from a person met at the paddy field that accused cut the 

victim.   

 In cross-examination, he admitted that other than stating his name 

he has not stated anything to police. He is not known the name of any of 

the person from whom he heard about the incident.   

19. PW 7 Sri Mohan Chandra Nath, ASI of police, deposed that on 02-08-

2014 he was at Sootea PS as ASI of police. On that day, Nitul Haque lodged 

and FIR regarding an incident that occurred on 02-08-2014. Homendra Hira 

was the O/C of Sootea PS. He was endorsed to investigate the matter. Ext. 3 

is the endorsement in his name and Ext. 3(1) is the signature of the O/C. 

The informant was available in the thana and her statement was recorded 

there itself. He went to the place of occurrence and recorded the statements 

of other witnesses. He drew up a sketch map vide Ext. 4 and Ext. 4(1) is his 

signature. The injured was already taken to hospital on the date of incident, 

so he went to hospital and submitted police requisition. Medical report was 

collected from Biswanath Chariali Hospital. After completion of investigation, 

he submitted chargesheet against the accused Babul Ali vide Ext. 5 and Ext. 

5(1) is his signature.   

 In cross-examination, he admitted that he has not seized any 

weapon as it was not found.   

20.  CW 1 Sri Subhsh Ch. Sarmah, the Deputy Controller of Examination, 

SEBA, deposed that he brought the requisite registers with him. The register 

is termed Manuscript register and it contains all the details of the students 

admitted under their Board and based on this detail, the Admit Card is 

issued. The Admit Card (Ext. X) has been issued based on the details 
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mentioned in Tabulation Register, which is drawn from the details of 

Manuscript Register. In the Tabulation Register at page 15 row 12 the name 

of Wajibul Haque is mentioned and against him the date of birth is 

mentioned as 19-07-1997. Accordingly, the admit car was issued. The 

relevant page 15 is marked as Ext.Y and the row as Ext. Y(1). Ext. Z is the 

Manuscript Register. At page Sl No. 4845 it contains the statement of Assam 

High Madrassa Examination, 2014, therein the name of Wajibul Haque is 

mentioned at Sl No. 10 and his date of birth is mentioned as 19-07-1997. 

The relevant entry is Ext. Z(1). Xerox copies of the relevant pages have been 

submitted before the court but defence was not given opportunity to cross-

examine the CW 1.  

21. CW 2 Sri Nayan Moni Duwarah, Supdt. Naduar High Madrassa, 

Soteea, stated that he was working in the Madrassa since 1997. The accused 

was studying under them from Class IX. His name is Wajibul Haque. He took 

admission in class IX. He passed out from ME Madrassa and came to them. 

The Transfer certificate was issued from that school and took admission with 

us. His age was entered as per Transfer Certificate. He was 14 years, 5 

months 12 days as on 31-12-2011. Ext. U is the Transfer Certificate. Ext. V is 

the Admission Register and his age not mentioned there. His Date of birth is 

written as 19-07-1997. Ext. V (1) is the relevant entry. Ext. W is registration 

in Class IX and Ext. W (1) is the relevant entry. Defence was not given 

opportunity to cross-examine the CW 2. 

22. These much of the evidence of prosecution and defence. 

23. Learned counsel for the appellant vehemently argued that the 

learned trial court to confirm the age of the accused Babul Ali examined two 

witnesses i.e. CW 1 Sri Subhsh Ch. Sarmah, the Deputy Controller of 

Examination, SEBA and CW 2 Sri Nayan Moni Duwarah, Supdt. Naduar High 

Madrassa, Soteea. But after examination of the said court witnesses trial 

court did not provide opportunity to the accused to cross-examine them, 

therefore, it seems that they were debarred to put questions on the point of 

date of birth and the age of the accused. Learned counsel for the accused 

submitted that they have produced the tabulation Register which is drawn 

from the details of Manuscript Register of Wajibul Haque. On the other 

hand, in the impugned Judgment learned trial court held that the accused 
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Babul Ali and Wajibul Haque are different persons. It is also held by the 

learned trial court that both the CW stated about the date of birth of Wajibul 

Haque, they have not stated about the date of birth of Babul Ali. But learned 

trial court without considering the evidence of CWs more particularly CW 2 

held the aforesaid view. Since the CW 2, Sri Nayan Moni Duwarah, who  is 

the Supdt. Naduar High Madrassa, Soteea, clearly stated that the accused 

was studying under them from Class IX. He took admission in class IX. He 

passed out from ME Madrassa and came to their school. His age was 

entered as per Transfer Certificate. He was 14 years, 5 months 12 days on 

31-12-2011. Ext. U is the Transfer Certificate. Ext. V is the Admission 

Register and his age not mentioned there. His Date of birth is written as 19-

07-1997. Therefore, from the evidence of the CW 2, it appears that he 

knows the accused present in the dock as he identified in court. He being 

the Supdt. Naduar High Madrassa, Soteea know the accused as he was 

studying in their school from class IX. The identification of the accused by 

CW 2 cannot be doubted. Learned trial court without considering that aspect 

held such a wrong view that Babul Ali @ Wajibul Haque are two different 

persons.  

24. On scrutiny of the statement of both the CW it appears that the 

accused was not provided opportunity to cross-examine them therefore 

prejudice caused to the accused. Besides, CW 2 being the Supdt., Naduar 

High Madrassa, Soteea, definitely know a student who was studying in their 

school from Class IX. CW 2 identified the accused in court that the accused 

was studying under them from class IX but he stated that his name was 

Wajibul Haque so it cannot be ruled out that the accused present in the dock 

is the said Wajibul Haque, and Wajibul Haque and Babul Ali is same person. 

According to both CW 1 and CW 2 and also based upon the documents i.e. 

Transfer certificate, Admission Register, Admit Card and the evidence, it 

appears that the date of birth of the accused is 19-07-1997. 

 The offence of this case was took place on 01-08-2014, therefore, at 

the time of offence the accused was almost 17 years 12 days. That means 

below the age of 18 years. Hence, it is held that at the time of commission 

of offence the accused was a minor so he is a juvenile conflict with law. 

 



P a g e  | 12 

 

 

 It has been held in Rajib Hussain Vs State of Assam reported in 

(2014) 5 GLR 430 wherein it is held that- 

 “17. The position that emerges from the 

provisions of the Act of 2000, Rules of 2007 and the 

decisions considered hereinabove is that claim of 

juvenility can be raised before any court at any stage 

and such claim is required to be determined in terms 

of the provisions contained in the act of 2000 and the 

Rules of 2007 even if a juvenile ceases to be a 

juvenile to be a juvenile on or before the 

commencement of the Act on 01-04-2001 and that all 

persons below the age of 18 years on the date of 

commission of the offence even prior to  01-04-2001, 

would be treated as juveniles even if the claim of 

juvenility is raised after they had attained the age of 

18 years on or before the date of commencement of 

the Act and are undergoing sentence. In other words, 

a juvenile who had not completed 18 years on the 

date of commission of the offence is entitled to be 

benefits of Act of 2000 even if the offence was 

committed during the operation of the Act of 1986.        

 

 Since the Sessions Case No. 275 of 2015 was tried by the learned 

Assistant Sessions Judge, Sonitpur, Tezpur. Therefore, the Judgment and 

order passed by learned Assistant Sessions Judge, Sonitpur, Tezpur on 05-

04-2017in Sessions Case No. 275 of 2015 in convicting the 

accused/appellant to Rigorous Imprisonment for 7(seven) years with a fine 

of Rs. 5000/- (five thousand) only i/d SI for five months for offence U/s.307 

of the IPC is set aside as the said order passed out of jurisdiction. Hence, 

the accused is acquitted.    

  Learned Assistant Sessions Judge, Sonitpur, Tezpur is directed to 

send the case record to the Court of Principal Magistrate, Juvenile Justice 

Board, Sonitpur for trial immediately.   
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 Accordingly, this appeal is partially allowed. The appellant is directed 

to appear before the learned Assistant Sessions Judge, Sonitpur, Tezpur on 

or before 25-07-2017 for obtaining the date to appear before the learned 

Principal Magistrate, Juvenile Justice Board, Sonitpur.      

 

30. Send back the Case record of Sessions Case No. 275 of 2015 to the 

learned trial court along with a copy of Judgment. 

   Given under my Hand and Seal of this Court on this the 5th 

day of July, 2017. 

 

             (A.K. Borah) 

   SESSIONS JUDGE,   

  SONITPUR: TEZPUR 

 Dictated and corrected by me. 

 

 

 

(A.K. Borah) 
SESSIONS JUDGE, 

SONITPUR :: TEZPUR  
 

   
 
 
Dictation taken and transcribed by me:  
  
 
       Smt. R. Hazarika, Steno   


